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NOTE FOR THE FILE

Subject: Legal situation regarding theimplementation of the draft " European framework
agreement on the prevention of health risksin the hairdressing sector”

1. BACKGROUND

By letter of 26 April 2009, Coiffure EU and UNI eyra notified the European Commission of
their intention to begin negotiations, on their owmitiative, on an agreement on risk prevention
and workers' health protection on the basis ofchetl55 of the Treaty on the Functioning of the
EU (ex article 139 TEC) After several meetings of a negotiating task dottbe social partners
agreed on a draft text on 30 November 2009 andateld to the Commission that they wished
for the agreement to be implemented by way of anCibirective.

2. STEPSTOWARDSTHE IMPLEMENTATION OF THE AGREEMENT

Before the Commission can submit the social parageeement to the Council for a decision, a
number of steps need to be completed:

(1) The text must be cleaned and edited from a legait paf view, to ensure that all
provisions are compatible with existing EU legiglat and that all terminology is
consistent. It must also be ensured that the agneenmespects all the provisions of its
legal base, i.e. Article 155 of the Treaty, refagrito matters covered by Article 153
TFEU.

(2) The Commission must be in a position to confirm tepresentativeness of the social
partner organisations that have negotiated andwded the agreement.

(3)  Special considerations need to be made if persthres than employers and (dependent)
workers are to be covered by the agreement.

! The full text of the relevant Treaty Articles ipided in the annex.
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CLEANING THE TEXT

Over the past few months, the competent servicéseoCommission (Unit for Health and Safety
at Work; EMPL/F4) have already studied the drafeagent and are in a position to inform the
social partners of detailed comments and suggestidowever, the Commission cannot clean
and edit the text on its own, since this is an egent of the social partners and therefore under
their joint responsibility.

Hence the European Commission services will wookely with the social partners and proposes
to hold joint technical meetings with the negotigttask force in the coming months in order to
arrive at a text that is fully compatible with thegal requirements. These include, amongst
others, the existing health and safety legislagod compliance with the relevant provisions

concerning SMEs. It should be noted in this contbat it is not necessarily problematic if the

agreement restates provisions that are alreadyred\edsewhere in EU legislation as long as it
does not contradict them. This issue may be futbasidered at the technical meetings.

One aspect of the cleaning of the text is the defm of the “employer” and the scope of the
agreement. This is linked to the study to be laeddfsee point 5). The cleaning of the text will
have also to consider possible translation issues.

REPRESENTATIVENESS OF THE SOCIAL PARTNER ORGANIZATIONS

The most recent representativeness study for theopal services sector was undertaken by
Eurofound and published in May 2009. Accordinghte tonclusions of that study and despite the
very heterogeneous representational structureeitdirdressing sector in the 27 Member States,
the Commission anticipates no special difficultiasconfirming that Coiffure EU and UNI
europa Hair & Beauty are the only representativ@asgartner organizations on the EU level for
employers and workers in sector.

However, in connection with the scope of the agesnfisee below under 5), the Commission
will need to collect additional information on thucture of representation on the national level,
in particular with respect to the representatiothefself-employed.

THE SCOPE OF THE AGREEMENT, THE SELF-EMPLOYED, AND TREATY PROVISIONS

Throughout the negotiations and in the currenttdeadt, the social partners have expressed their
desire to include all persons active in the hassirgy trade within the scope of the agreement,
regardless of their contractual status. In paricuhe self-employed — whether owner-operated
salons or those renting a chair in someone elal®a s should be covered by its provisions.

The Treaty allows for the implementation of sogalrtner agreements by Directive only for

subject matters expressly enumerated in Article, ¥d8ch includes the fields of "improvement

in particular of the working environment to proteetrkers' health and safety" and “working

conditions” in general. The Treaty provisions dreréfore generally interpreted as providing an
explicit legal base for legislation covering depemidworkersonly and nothe self-employed.

This provision in the Treaty notwithstanding, thexe precedent for including the self-employed
in the scope of European health and safety legslathis is the case for Directives 92/57/EEC
(temporary or mobile construction sites), 92/29/E@@@dical treatment on board vessels) and
2009/13/EC (implementing a social partner agreeno@nthe maritime labour convention). In
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each of these cases, all persons active at a ydarticonstruction site or onboard a ship are

covered by the Directive, regardless of their caxcttral status. This is necessary so that the self-
employed, who exercise their activity at the sanmekplace as workers, do not endanger the

health and safety of workers by their lack of resder health and safety regulations. As an

example, at a construction site, it is necessay elieryone is provided with a helmet, the self-

employed included.

This legal precedent could be applied by analogh¢oagreement in the hairdressing sector, but
only for those self-employed who rent a chair isaon in order to exercise their activity in the
same space alongside workers. This would leave eoerated salons without workers outside
the scope of the agreement.

However, based on the opinion of the Legal Sereicthe European Commission, this type of
self-employed could also be included in the scdpi® agreement if it can be shown that their
exclusion would have negative effects for overdll Eocial policy objectives as described in
Article 151 of the Treaty

Such negative effects could include, for instanas, increased danger of dismissal for
(dependent) workers due to the costs of implemgrhe agreement, or due to competition from
owner-operated salons that do not have to implertreniagreement's provisions. It should be
pointed out, however, that "unfair competition" ig1own will not be a sufficient argument for
the inclusion of the self-employed in the scopé¢hef agreement; it would need to be shown that
such competition would indeed have negative effemtsocial policy (such as the promotion of
employment, improved living and working conditioess.).

THE STUDY OF THE EFFECTS OF THE SCOPE OF THE AGREEMENT

Given the above, there is a need for further intl@pnpirical and analytical evidence regarding
the effects that the scop® the proposed agreement would have on the (Rbwoarket for
hairdressing services. The European Commissiorefttrer plans to launch a study examining
these issues, initially covering 8 Member Statdse Tommission kindly requests the social
partners' cooperation for this study.

The results of the study should be available byetie of 2010. If the study positively concludes
that the agreement should include the self-emplagedrder to avoid negative employment
effects or other consequences detrimental to thergésocial policy objectives, the Commission
could then widen the study to additional Membete&3tdao confirm this conclusion for the entire
EU. There would then be a sound basis on whiclotéogvard with the implementation of the
agreement in accordance with the social partnassies and including the self-employed. If, on
the other hand, the study shows that no negatiy@oyment and social policy consequences are
to be expected from limiting the agreement to elygn® and (dependent) workers, this would
provide important evidence, too. This evidence waual particular allow the social partners to
decide on the most appropriate way to implemenatgreement.

In either case, the evidence gathered through tingy swill help provide arguments for the

discussion in the Council before the agreemengdementation as a Directive. It will also help

improve the image and visibility of the hairdregssector, as will indeed the implementation of
the agreement itself, regardless of its scope.



TREATY ON THE FUNCTIONING OF THE EUROPEAN UNION
(EXCERPT)

TITLE X
SOCIAL POLICY

Article 151
(ex Article 136 TEC)

The Union and the Member States, having in mindidmmental social rights such as those set out in
the European Social Charter signed at Turin on didli@r 1961 and in the 1989 Community Charter
of the Fundamental Social Rights of Workers, shalle as their objectives the promotion of
employment, improved living and working conditioss,as to make possible their harmonisation
while the improvement is being maintained, promeia protection, dialogue between management
and labour, the development of human resourcesawibw to lasting high employment and the
combating of exclusion.

To this end the Union and the Member States simgléement measures which take account of the
diverse forms of national practices, in particuttathe field of contractual relations, and the need
maintain the competitiveness of the Union’s economy

They believe that such a development will ensueonbt from the functioning of the internal market,
which will favour the harmonisation of social syste but also from the procedures provided for in
the Treaties and from the approximation of provisitaid down by law, regulation or administrative
action.

Article 152

The Union recognises and promotes the role ofdb@bkpartners at its level, taking into accour th
diversity of national systems. It shall facilitatialogue between the social partners, respectigig th
autonomy.

The Tripartite Social Summit for Growth and Emplagmh shall contribute to social dialogue.

Article 153
(ex Article 137 TEC)

1. With a view to achieving the objectives of Alid51, the Union shall support and complement the
activities of the Member States in the followingldis:

(a) improvement in particular of the working envinoent to protect workers’ health and safety;
(b) working conditions;

(c) social security and social protection of wogker

(d) protection of workers where their employmemtcact is terminated,;

(e) the information and consultation of workers;

(f) representation and collective defence of therasts of workers and employers, including co-
determination, subject to paragraph 5;
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(g) conditions of employment for third-country matals legally residing in Union territory;
(h) the integration of persons excluded from thmila market, without prejudice to Article 166;

() equality between men and women with regarc&ibmur market opportunities and treatment at
work;

(j) the combating of social exclusion;
(k) the modernisation of social protection systevittout prejudice to point (c).

2. To this end, the European Parliament and then€bu

(a) may adopt measures designed to encourage ebiopenetween Member States through initiatives
aimed at improving knowledge, developing exchammjesformation and best practices, promoting
innovative approaches and evaluating experiengefjding any harmonisation of the laws and
regulations of the Member States;

(b) may adopt, in the fields referred to in paradra(a) to (i), by means of directives, minimum
requirements for gradual implementation, havingrddo the conditions and technical rules obtaining
in each of the Member States. Such directives slalld imposing administrative, financial and legal
constraints in a way which would hold back the togeand development of small and medium-sized
undertakings.

The European Parliament and the Council shallreatcordance with the ordinary legislative
procedure after consulting the Economic and Sdbimhmittee and the Committee of the Regions.

In the fields referred to in paragraph 1(c), (8)afd (g), the Council shall act unanimously, in
accordance with a special legislative proceduter abnsulting the European Parliament and the said
Committees.

The Council, acting unanimously on a proposal ftatemCommission, after consulting the European
Parliament, may decide to render the ordinary latne procedure applicable to paragraph 1(d), (f)
and (g).

3. A Member State may entrust management and labbtireir joint request, with the
implementation of directives adopted pursuant tagaph 2, or, where appropriate, with the
implementation of a Council decision adopted inoadance with Article 155.

In this case, it shall ensure that, no later tih@ndate on which a directive or a decision must be
transposed or implemented, management and labgarihimoduced the necessary measures by
agreement, the Member State concerned being reloitake any necessary measure enabling it at
any time to be in a position to guarantee the tesmposed by that directive or that decision.

4. The provisions adopted pursuant to this Article:

— shall not affect the right of Member States tbraethe fundamental principles of their social
security systems and must not significantly aftaetfinancial equilibrium thereof,

— shall not prevent any Member State from maintegror introducing more stringent protective
measures compatible with the Treaties.

5. The provisions of this Article shall not apptygay, the right of association, the right to grtk the
right to impose lock-outs.



Article 154
(ex Article 138 TEC)

1. The Commission shall have the task of promategconsultation of management and labour at
Union level and shall take any relevant measufadiitate their dialogue by ensuring balanced
support for the parties.

2. To this end, before submitting proposals ingbeial policy field, the Commission shall consult
management and labour on the possible directidwnadn action.

3. If, after such consultation, the Commission ad&rs Union action advisable, it shall consult
management and labour on the content of the eradspgpposal. Management and labour shall
forward to the Commission an opinion or, where appate, a recommendation.

4. On the occasion of the consultation referreith fgaragraphs 2 and 3, management and labour may
inform the Commission of their wish to initiate thecess provided for in Article 155. The duration

of this process shall not exceed nine months, aritesmanagement and labour concerned and the
Commission decide jointly to extend it.

Article 155
(ex Article 139 TEC)

1. Should management and labour so desire, thegtialbetween them at Union level may lead to
contractual relations, including agreements.

2. Agreements concluded at Union level shall belemgnted either in accordance with the
procedures and practices specific to managementaodr and the Member States or, in matters
covered by Article 153, at the joint request of sigmatory parties, by a Council decision on a
proposal from the Commission. The European Parlasieall be informed.

The Council shall act unanimously where the agreg¢mmequestion contains one or more provisions
relating to one of the areas for which unanimityeiguired pursuant to Article 153(2).



